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Introduction

My personal and political interest in writing tlagticle relates to the impact that the
trial of Jacob Zuma (formerly Deputy State Presidemd currently ANC Deputy
President) and events surrounding it have had @efrenchment of values of
democracy and gender equality in South Africa. ladso concerned about how this
experience has affected the at large and the AN asganisation, embodying the
moral aspirations of millions of people. Insofartlais trial were to pass without
public debate and some attempts at discussiondglteaving been suppressed within
organisations like the South African Communist Patte interpretation of gender
violence and the culture of debate are not entrehtHf the ANC and its allies fail to
protect these values and to stand firm againsteyeridlence, the possibly fragile
standing of gender equality and democratic delvatied country as a whole is
endangered.

The Zuma rape trial must at once be understoodra for sexual assault of a
woman and also part of a context of political tulmdf we restrict our gaze to the
court room we fail to give adequate meaning(sheottial or lose much of its texture,
much that is of gender significance. Insofar aswtds a type of theatre, it was only
one site within which this drama was played o&ed Reddy and Potgieter’s
discursive reading of the trial as a ‘text’ readgbgyers and the public. Reddy and
Potgieter, 2006, pp. 511, 512)

It is important to locate some of the issues surding the trial, or the public drama
within the overall and changing political contexttoe ANC as organisation and in
the country as a whole. The ANC continues to uaéansformation as part of its
adaptation to the challenges of transition fronivacstruggle to destroy apartheid to
managing government of a state. This processduki®Icertain disjunctures in the
respective understandings/expectations of leadeestd sections of the
membership/following and seen a series of manifiests of resistance against the

71 am indebted to Greg Cuthbertson, Signe ArnfredhlBuGaola and Nomboniso Gasa for careful
reading of this paper and helpful comments. They beaesponsibility for inadequacies that may
remain in the final product.

! When following an article by the South African Coomist Party (SACP) General Secretary in May
2006 the author raised questions in The Johannesburgpaper, Business Day, about the Party’s
failure to distance itself from sexist stereotypes nemtéfd in Zuma’s mode of defence, he was
attacked as ‘devious’, an ‘arm chair revolutionamyaimilar phrases. Sesww.sacp.org.za
accessed 22 February 2007 angw.bday.co.zaaccessed 22 February 2007.



leadership of State and ANC President Thabo Mb&kis was depicted as a reaction
to what many saw as a tendency toward centralisatithin the ANC, which was
connected to reducing the importance of the org#iois and participation of its
members, replicating a pattern found in numerounsredeft parties in Europe.
(Suttner, 2007).

The first factor sparking a degree of rebellion wWesdismissal of Zuma as Deputy
President of the country after implication in tHeaBir Shaik corruption trial He

then maintained a lower profile as ANC Deputy Rtest, with a decision at national
level limiting the scope of his duties. This waidwed by the rejection by delegates
of leadership-initiated ‘Blairite type’ changestire ANC at the 2005 National
General Council (NGC). They rejected what wasrpreted as a move that would
have reduced the role of the mass membership #ileegysimilar to that which has
occurred in the British Labour Party. This atteaapteduction of the already limited
popular role of membership, coincided with and w@sflated with a perception that
Zuma was the victim of a conspiracy to deny himANC presidency. The
perceived (though in reality often uneven procdssl@vngrading of the role of the
ANC mass membership fed into a belief that Zuma wietim of a centrally dictated
conspiracy. Words like over-centralised (as withi} and ‘dictatorial’ were also in
regular use, to describe Mbeki’'s presidency.

Even before the NGC there were instances of tsshetring the image of President
Mbeki being burnt by groups of people and Zuma &alae to feed into the state of
affairs that had developed amongst groups assuoneel inhappy with leadership. It
is important to note at the outset that Mr Zuma been part of the ANC leadership
when many of the changes took place within the mgggion and policies were
adopted for the country as a whole. Until the poirhis dismissal as Deputy State
President, he did not voice any objections norcatdi any discomfort with the
direction the organisation or government was takimbere was also a lingering
bitterness amongst sections of the ANC support Wdseh had been involved in
insurrection in the 1980s and had always had rasens about a negotiated
settlement, seeing this as frustrating a poterntiifary defeat of the apartheid
regime. (Suttner, 2007). Zuma’'s mode of conduchititaristic self-representation
in and around the rape trial was able to feedtimoresidual emotion, as well as the
claims of those ‘militants’ who had in fact nevees danger or been part of the
liberation struggle.

Rape and power

The phenomenon of rape is understood here as #reigx of power against the will
of another, in order to access that person’s boayne of a range of manners. The
notion of unequal power may be exercised violeotlpy potential violence, as in the
actual or perceived threat of violence or by ofetors of a more psychological

kind, that meets a lack of consent. This failuredonmunicate willingness to undergo

2 Shaik, a South African business person, based in Klvd¥atal province, was Zuma'’s financial
adviser and appears to have handed out large sums ef/rfwhim and paid for various expenses that
Zuma incurred. This has led to a charge of corrugainst Zuma. At the time of writing (April

2007) that charge has been dismissed on technicatitmsgh the prosecution are involved in various
procedural hearings seeking various documents as aereypreparing to bring freshly formulated
charges.



such an interaction is not necessarily expressdghire. In fact, the character of the
exercise of power may render it very difficult tbe person to express lack of consent
or cause such shock as to prevent its verbalisat®ower and masculinity’, Reddy
and Potgieter argue, ‘seem to cohere in the mearfirgpe as a form of
violence.’(2006, p. 514).

Rape and other forms of sexual violence are atodethe same time attacks on an
individual and delimitations of freedom for all wem(and men- insofar as an
underreported range of men are subjected to rafe)attack on a person in a dark
alley signifies that that area is a no go area,samdlar indications that what has
happened to one person should be understood asyaw#o others who do not
respect the boundaries set by the aggressor aadpmitential rapists. (See Humm,
1995, p.234, Abbott and Wallace, 1997, 243, Clanke Lewis, 1977, p 23). Atthe
same time, the manner in which rape is investiggisabecuted and adjudicated,
signifies whether or not certain individuals arerenor less vulnerable to prosecution
and conviction due to possession of power of on&loer kind. Also, media
representation of the phenomenon may reverse etpmtt of the complainant as
opposed to the accused having to explain behawiogdipersonal conduct prior to the
case, for scrutiny by the court. (See Reddy aridi®&er, 2006). Rape is one crime
where the body of the victim/survivor is also tivedence. This compounds the power
dynamics in ways that must be unpacked carefulpsé;2006).

Author not ‘innocent bystander’

While this is intended as a scholarly contributiowards understanding the Zuma
rape trial, | do not come as an innocent bystander knows nothing apart from what
has been in the public domain. | have been an Aditecand have known Zuma for
almost 20 years. At first | saw him as embodyingraage of all that was best in the
ANC, what it stood for and could develop in itsdeeship. | knew that Zuma had
come from the rural areas and that he had bearate, only learning to read on
Robben Island. | saw in him a future leader, of the type thaelieved only the ANC
or possibly the SACP (as evidenced in its nightstd) could develop. (On
development of intellectuals within the ANC-lediatice, see Suttner, 2005).

In seeing Zuma at close quarters, when electeuetoational leadership, that
romanticism evaporated and turned into scepticistill found him easy to relate to
compared with the much publicised claims of coldresd the intellectual demeanour
of Mbeki. Zuma, in contrast, was always jocular antivardly friendly (whatever
private thoughts he may have had).

I have had little contact with him —in fact onlyaanor twice in the last 10 years. My
sympathy for the man was revived during the Shaak when the news daily flashed
embarrassing details of Zuma’s indebtedness angemeral financial position. |
found this painful to watch, empathising with higwiliation and what his children
must have felt. At that point no charges had Baighagainst him, yet he was being
subjected to invasions of private life that seemedmpatible with his presumed
innocent status. This sense that Zuma was begjggiced was heightened by the

® This may not be absolutely true in that Zuma mayetaohieved literacy in trade union classes or
other ways, but that is what | heard when | firsteemtered him.



statement of Mr Bulelani Ngcuka, then Director abRc Prosecutions, in the
company of the then Minister of Justice, Dr P. Maluafter the Shaik conviction,
that there was prima faciecase against Zuma, but that they were not purgbiiy
option because they believed it could not succéki. was a strangely ambiguous
statement, casting doubt on Zuma’s innocence withmsecution.

Over time the sympathy was again reduced as | sawdspond to his dismissal as
Deputy President through demagogic interventioapjaling himself —with SACP
and Congress of South African Trade Unions (COSAGamplicity -as a people’s
leader, with some ambiguity that suggested he wbeldympathetic to socialism. |
knew that such imagery contradicted his own reocmtdonly in government, but since
1990, (when he abandoned his membership of the SA@Rich he had been a
Central Committee member). Consequently, as | veakthis ‘double speak’, my
level of sympathy evaporated.

I am merely stating ‘where | come from’. | dat@@cept that it is only through the
innocence of distance and absence of politicalliraroent that one can understand
highly charged political issues. In fact, expereimmore likely to provide
understanding of organisational dynamics and simfaletors than ignorance of these
or knowledge derived purely from the outside. Myngpersonal and political
background has shaped my judgment of the way iclhwbeople handle access or loss
of power. The way it has happened is itself ingiwe in the case of Zuma and the
ANC experience. My job in these immediate parplgsahas been to locate myself.

It is open to readers to ask whether | have bekntalstep back sufficiently and
provide an understanding and insight which haslitgli

How do we understand the Zuma trial?
Political context

This trial has special importance. In the firgqd while rap@er seor whether or not
there was a rape cannot be assessed or explairtbd pylitical context, the rape trial
—in all its complexities- can only be understodthim this framework.

The most significant elements of those surrounéwvents may have been the
perception and suggestion amongst many peopl&tima was the victim of a
conspiracy hatched by President Thabo Mbeki. Atiogrto the proponents of this
view, Mbeki may have thought that Zuma would untéerd that his political
ambitions ended by being appointed State DeputsgidRret. ZUma, on the other
hand, may have come to believe that he should sdddéeki, a possibility that
Mbeki and a range of other leaders may have seanthskable or undesirable.

Insofar as Zuma may have cherished these ambitioasdvocates of conspiracy
theories suggest that steps were taken to rendeuiable to contest the presidency.
This is complicated by the fact that there is agption that the Mbeki presidency
has been highly selective in its treatment of wtagties. Consequently, it was seen
as credible that the full force of the law was lgeimought to bear on Zuma precisely
in order to disqualify him as a presidential caadid



It is important to look into the allegations of spiracy because many gender equality
activists, feminists and others, who have foundtiaéand Zuma'’s conduct
problematic, have either dismissed this or shiedyafnom it. The aim here is neither
to align myself with the theory nor to dispute lih order to take up a firm position

one would need access to the kind of resourcethasés not available to me and
beyond this particular intervention. It is, howevenportant to acknowledge the
existence of conspiracy theories, irrespectiven& ® opinion, as part of the public
discourse surrounding the trial. Its power goggohd the immediate issue of rape
and touches on and raises questions about the rnbdeployment of state power,
resources and institutions.

It is also important to note the possibility thainZa also used intelligence sources,
people still or formerly in the state service brg\pously under his command when
head of ANC intelligence. Obviously there is the Bloaik connection. He is the
brother of Shabir Shaik whose conviction on coriupaind theft implicated Zuma.
Mo Shaik is a former intelligence operative, whgdther with Mac Maharaj, a
former ANC leader and cabinet minister, claimed Baelani Ngcuka, then head of
the Directorate of Public Prosecution (which brautpje charges against Shabir
Shaik) had been a spy during the apartheid era.[€dito a judicial enquiry which
cleared Ngcuka. It left great bitterness, bec&lssk and Maharaj were denied
various documents they believed could prove thesec Also being cleared through a
judicial process is not regarded by intelligencerafives as necessarily clearing one
from suspicion for intelligence purposes. (Perscnenmunications with intelligence
operatives, 2005).

A range of similar factors and events fed into aerall atmosphere of inter-factional
struggle which was in the background of the Zunpee taial. Whatever the validity of
the various positions, they became part of the veaious people interpreted the trial.
This paper is concerned with the rape trial andesofrihe wider issues emanating
from it, both in the political sphere and in thebfic drama that unfolded.

Moving from the conspiracy theory, Zuma was ablentibilise support, claiming that
he had been unjustly treated and this was fueletthd mode of governance, which
was depicted as typifying the period of the Mbel@didency. In particular, there was
resentment of the treatment of COSATU and SACPdeszads ‘small boys’ and the
practice of patronage. The resentment of patronagehave been partly mobilised
for reasons of democratic rule but also by those whre angered at their exclusion
from the spoils of office, or included at an earlage but now angered at later
exclusion, as is the case with some people, whe falen from grace after
previously being Mbeki stalwarts. Again, it is iorpant that we note that much of
this has been public murmuring and on Mbeki’s siitkte if anything has been said in
response.

As the court case and surrounding activities dgpetlp Zuma came to present himself
not only as a victim of conspiracy but as an emimedit of Zulu culture. As will be
seen, it is a mistake to treat the version of Zuillure that was depicted by Zuma as
being Zulu culturger se There are various interpretations of that celt@iuma may
always have been much closer to conservative @llitaots than Mbeki and many
others in leadership. But this element was foreggded in a much more pronounced
way by much of Zuma'’s support base —using phrakes100% Zulu boy’- and by



the actions or failure to distantiate on the pdZwma himself. Over the period as a
whole, including the post- acquittal phase, thimedo embody some of the most
disturbing and patriarchal elements, including hphabic statements.

After his corruption charges were thrown out (acht@cal grounds, which allow
them to be brought again), Zuma made homophobierstnts, saying that when he
was a young man such people (gays) would not ketaldtand in front of him. He
later apologised for what he had said, which aajitpens is contrary to the
constitution, thus feeding into resentments of mainghe elements of the constitution
which have brought unprecedented rights to mena¢hoot fit the supposed image
of a conventional Zulu warridk.

This resort to Zulu culture was also a re-embodinoéits warrior traditions, merging
with ANC militaristic traditions. The emphasis 8alu culture in general was also
able to be exploited by those who allege from timgme that the ANC is dominated
by Xhosa -speaking people. It is important to ribtg these ethnic sentiments are not
necessarily exploited by people who in fact fesrggly about their ethnic identity.

My experience of Zuma is that he is proud of thaluZdentity but it in no way
engenders enmity towards Xhosa- or Sotho- spegieongle. He spent decades
working side by side with Xhosa-speaking Mbeki #mel current divisions are of
relatively recent origin. My earlier experience diot lead me to feel that Zuma is an
ethnic chauvinist, in interactions at a personatlle But like many African dictators
who have mobilised or seen their support emergatbasis, he has done nothing to
discourage it. He may in fact have encouragetl suanifestations at a private level,
but it is not the type of evidence that becomesamanless there is a break in the
ranks of his closest supporters. Insofar as nadithis is from the most
conservative, if not reactionary, section of théuZspeaking section of the

population, it again also reinforces a resistanagender equality.

The trial was consequently played out within a wictentext consisting of political
intrigue or perceived intrigue, division and cuétbidivisions. The cultural divisions,
it must be stressed were depicted as Zulu agaimssaor emphasis on Zulu identity.
In reality, the contestation was over what versidZulu or other culture should be
hegemonidgas with other questions like male initiation, wéhere is not a single,
authoritative view, despite the more conservatleenents claiming that their
understanding represents the only che).

The trial happened to be a place of major focuZwn masculine culture and the
supposed expectations this created in the facetw\nour of a woman who a man
interpreted as being aroused. There is a widedpgesalency amongst more
conservative elements to speak of culture in thgudar, when there are in fact many
interpretations of practices and cultures in a eamigspheres. The way things are
done ‘by us’ tends in fact to have many interpietet amongst cultural groups,

* The constitution provides for freedom of sexual mAgion and recent legislation has permitted ‘same
sex’ marriages under common law (but not other recodéggal systems, like African customary

law).

® See Nomboniso Gasa’s unpublished work on maletioitiaand in the media and Open letter to

Zuma (2006) during trial, at
http:www.mg.co.za/printPage.aspx?area=insight/insigfthmen_and_analysis/..., accessed 8 January
2007.



though more conservative elements try to depict tregsion as the only authorised
one. These range over questions of gender butrgejeond that and defy any
attempt at presenting any specific community atically homogeneous.

Meaning of the trial cannot be extracted from courtproceedings alone

The courtroom was only one arena within which treth was played out but the
court echoed some of the idioms circulating indrevds assembled outside, in
public debate and other places of discussion antdstration. (Reddy and
Potgieter, 2006). The significance of these iplgitarenas for locating the
allegation of rape is a series of manifestationgkwbontradict the spirit of gender
equality, found in the Constitution and advancedhgy/ANC and its allies. The mode
of defence mounted by Zuma, his actions publiclisioke and inside the courtroom,
the meeting of minds between Zuma and the judgeal@domplicity of the
prosecution in accepting Zuma'’s version of Zuluwa and its implications, all
combined to undermine hard —won gains in gendealégu A prosecuting team
conversant with or consisting mainly of Africandyawvere culturally aware, which
understood the diversity within cultures and thegeaof potential meanings could
have made the state case more meaningful in thse seat necessarily of securing a
conviction, but puncturing some of the culturaldmef defence. Likewise a judge
who was an African or more conversant with Africamcepts of family would have
been less swift in rejecting the complainant’s depin of her relationship with Zuma
as that of a father/daughter. (S2& Zumapp 151-152).

It is the finding of some anthropologists that éx¢ent of gender violence is highest
in countries where the status of women is lowé&pe varies dramatically from one
culture to another, and what causes the differbetseen rape-prone and rape-free
societies is the status of women. Where women arteed and honoured, rape rates
are exceptionally low. Where women are degradeddandlued, rape rates are
high....” (Kimmel, 2004, p.111). At a constitutidraand legal level, the status of
women appears in South Africa to be amongst thledsigin the world. It is clear,
however, that the culture of gender equality isdesply rooted and that the actions
of Zuma supporters, especially organisational caatlon by the SACP and
COSATL, and the mode of conducting the defence indicéevaegard for the
status and understandings of the woman complaiaeging sexual assault. (Gasa,
2006, 2006a, Ndashe, 2006, Naylor, 2006, Serun28§s, Ludwig, 2006,Amicus
curiae documentation found on Tshwaranang Legad@aby centredocuments on
website, Reddy and Potgieter, 2006. It shoulddiechthat Zuma'’s purported

® This can no longer be put at the door of individeatlers like Zwelinzima Vavi and Blade
Nzimande, though they may together with the ANC SACP youth leagues have been the most
vociferous and ostentatious in their support for Zuflae leadership of neither organisation had
distanced itself from anything and consequently, wheatprivate thoughts individuals may have had,
they were complicit in this attack on gender equalitgd condonation of abuse of women- for the
whole of 2006. Minor individual distantiation igident in early 2007

" Tshwaranang is a legal advocacy NGO, which alonly thi¢ Centre for Study of Violence and
Reconciliation (CSVR), a long-standing researchahecacy centre and Centre for Applied Legal
Studies (CALS) of the University of the Witwatersraagart of the Faculty of Law, which was
established some decades back, sought, as is related tmeknter the case as amici curiae (friends of
the court)



expertise on Zulu culture is not challenged byAhacus curiae intervention or the
work of Vetten, 2007. But see Gasa (2006, 2006nyr8aga, 2006))

If the manifestations outside the court room wité tise of gender stereotypes and
expectations of what raped women are expected to the court room are taken
together, they reinforce one another in toleraéirgimate of abuse of women. (See,
for exampleS v Zumaat pp 157,158, 159, 160,161, 173.). Thus themety states:

As far as the rape itself is concertiete are a few very strange and odd
features. The complainant is not in any way tleead or physically injured.
Her clothes are not damaged in any manner. Atagestid the accused resort
to physical violence or any threat...

A very odd feature is that the allegaper took place within ten metres of a
uniformed policeman with the accused’s grown upgtiéer not far away.

[1]t appears to be very odd that frdma time the complainant assisted in
rolling onto her back and having her clothes rempgbe did not utter a
single ‘no’ throughout her vagina being touched ankbast ten minutes of
intercourse. At no stage was there any call fop idlich was immediately
available

During the ‘rape’ the accused utterenids of endearment to the
complainant, not a single one whereof has the datina of dominance or
abuse.

After the ‘rape’ the complainant wasaiposition to immediately phone the
world and to tell them about it but she insteaddbstto report to her close
friends in terms indicating that no rape had tgilaice. The complainant was
in a position to leave the house immediately betmeferred to stay there for
the rest of the night and not even locking the dogpp 160-161. Emphasis
inserted. See also documentation surroundinggpkcation of amicus
curiae, on Tshwaranang Legal Advocacy centre, iabsi

Lisa Vetten underlines the implicatidhat such reasoning has for a rape complainant
in the courtroom:

[W]hat many missed in theiralyses of Zuma’s cultufadefence was how
closely aspects of it tallied with long-standing@ccupations in Roman-
Dutch law with women'’s dress and conduct. Fromjuldgement it is clear
that in deciding whether or not Kwezi [the namedd by the complainant
to conceal her identity] had consented, the judge taok into account her
clothing and conduct on the night in question. timeo words, Zuma’s
explanation of why he assumed conginetv less on uniquely Zulu cultural
norms than on shared cross-cultural masculine nofMg emphasis].

8 | would say ‘alleged’ before cultural, since whetheepresents an actual defence or a warped
version should, as indicated, be part of the basismtestation of his defence.



That is true, but the Zulu chauvinist element stdadt be erased since it
strengthened the basis for supporting patriarcbadgp to use and abuse. There was
a common factor, but also specificitfhe commonality of patriarchy across cultures
was buttressed in this case by drawing on allegsgécific Zulu norms and
understandings. Vetten continues:

Scrutiny of the complainardiothing and conduct was far from being the
only method employed in this case to discreditci@plainant. In rejecting
Kwezi's version of events, the judge also meashercbehaviour against the
behaviour that he imagined ‘real’ rape survivorkibit. Thus the fact that she
did not bath immediately, did not suffer from degmien after the rape, was
not physically threatened, did not have clothing tdailed to scream for
either Zuma’s daughter or the policeman stationgdide, did not
‘immediately phone the world to tell them aboutaitid did not leave Zuma’s
home immediately after the incident all made herysimplausible. She was
either ‘a sick person who needs help’-becauseasmnatised in the past that
she perceives ‘any sexual behaviour as threatehioga woman who
changes her mind, feeling ‘guilt, resentment, arager emotional turmoil after
the event’. (Vetten, 2007, p. 439)

These stereotypical expectations of how women shaushould not behave in
situations prior to and during a rape are part idlewinternational experience,
recorded in much feminist literature. It has bseil that the woman is ‘frequently
monitored for the extent to which she provokeddwen demise’ (Edwards, 1987, p.
141.) Pilcher and Wheeler, (2004, pp. 174-5) write:

In cases of rape...women [may be] helbeesomehow responsible for their
own experience. For example, through ‘leading’rti@n on to a point where
his ‘sexual urge’ for intercourse ‘had to be s&isf or for dressing
‘provocatively’.

Valerie Bryson writes :

The inability of a man-made and male-dominatedllsgsiem to express
women'’s experiences is particularly clear in theecaf rape trials....In rape
cases, the difficulty of a female complainant irking her voice heard is
particularly great: if she appears upset and dis&e her evidence is dismissed
as hysterical, emotional and untrustworthy; bshié is calm and composed it
is thought that she cannot possibly be the victimnything so traumatic as
rape. Beliefs about ‘acceptable’ and ‘approprifeiale behaviour also
frequently mean that she is required to explairaetur that would be
unremarked in a man: it is therefore the victinmeatthan the accused who is
called to account ... (Bryson, 1999, p. 79. See Aldoott and Wallace, 1997,
pp. 245, 246,250-252, and Reddy and Potgiete,20614)

° The judge allowed evidence to be led on the coimpie’s ‘sexual history’, in reality most of it being
cases of childhood abuse. Thus the pleasurable acifsigx was implicitly equated with various

forms of coercion or attempts to have sex with a mihile this is a serious basis for criticising the
judgment, it is not possible to explore the admissybditsuch evidence within a paper of this length.



Many of these factors were, of course, part oftience argument and judgment in
the Zuma case.

It is public knowledge that the complainant wagé#tened, assault was attempted,
that her name and address were held on a plac#nd @rea outside the court. This
was a clear incitement to attack her. It is knalat Zizi Kodwa, spokesperson for
the ANC Youth League, called on people to attackous individuals who had come
out in support of the complainant and who had qoestl elements of Zuma’s
conduct. All of these actions created a sensattisillegitimate to lay a charge of
rape, at least against a powerful individual, elvefore the case had been heard.
Vetten adds:

On [the]...first day of the trial, ston@sre thrown at a woman wearing a
headscarf similar to that of the complainant. Thatseourt also said they
heard the woman described as a slut. Both thétiasd the action evoke
echoes of the stoning of women for adultery. THiewdng week, a woman
arrived with a placard bearing the complainantsieand the claim that she
shamed all South African women. Not only were iify@ith a photograph of
the complainant, as well as her name and addreds anailable for sale, but
her picture was publicly burned, an action whiahdeme journalists to draw
parallels with the burning of witches. (VettenPZ0p. 439)

It discouraged a culture of debate, by foreclosiisgussions which reflected
negatively on Zuma or his mode of defence, or esggé sympathy for the plight of
the complainant. No action of Zuma or the orgarosa supporting him indicated
disapproval. There is a lot at stake here besldesa’s innocence.

Pumla Dineo Gqola has depicted the constitutiomasgsrational’ (Gqgola, 2006, p.
1). Certainly if we accept that such an intergietameans that much (bnotall)
contained in that document still needs to be redln a practical level and in public
consciousness, the trial and surrounding eventtaicly did not advance that goal.

Zuma’s public conduct and intolerance of rape

Without examining or questioning the court judgetrfenthe moment, can one say

that Zuma conducted himself in a manner that dygulantolerance of rape and the

exertion of power by men over women? How did har bémself as an accused and
while on trial?

Zuma’s demeanour was audacious. Even if he werelyneccused of seducing a
young woman half his age, one might have expectadra modest public displ&y
Instead his demeanour was aggressive and militaaistl he did nothing to stop the
multiple violations of gender rights practised adgsthe court room.

12 Some older people with whom | have spoken belieaewhat happened, even if Zuma was not
guilty of rape, has forever shattered a belief amomgsty people that it is safe to allow their daughter
to sleep over at family friends or houses of ‘uncles’.
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Every day after emerging from court Zuma would digy‘favourite song’Umshini
wam/ bring me my machine durSinging about machine guns was itself at @vell

a manifestation of male power over women, a syrolyelpresentation of the power of
the gun- a phallic symbol and the firing of the dnaing a well known representation
of ejaculationt’. In effect the song was a re-enactment of a réqae the court found
did not take place). Reddy and Potgieter arguiettisymbolism of potential
violence is ‘ironically lost in the cultural disgl@f support for a man accused of
rape.” (2006, p. 516).

Zuma’s mode of defence was itself militaristic, ajon assault on the complainant’s
credibility, in many respects based on her silerideere was a denial of the
possibility of the complainant’s version that heosk on seeing her alleged father-
figure naked in front of her led her to freeze isilence. The meaning she gave to
events was overridden by the interpretation thah@and the judge chose to give.
African cultural experiences including teense of familgxpressed by the
complainant were not entertained by the court deaaced by the prosecution.

Considering the court and defence’s ridicule ofdbmplainant’s silence, we need to
ask whether the meaning of silence is obvious anivbgal. Jacques Depelchin has
eloquently explained such silence. ‘Silences actsfwhich have not been accorded
the status of facts..... ' (2005, p. 4) The sileat#he raped victim does not mean
that rape did not take place or, worse, that it smgyht.... ‘(2005, p.19). These
silences or repressed silences, he argues areghké of power relations. (2005, p.
21. See also Tshwaranang legal documentationezemibsite). But the notion of a
woman meaning ‘no’ even when she says ‘no’, iscafrse broadly disputed as being
a ploy, within many societies. (Ehrlich and Kir®98, p. 164)

The assumption in this paper is that more thannoe@ning could be given to a
number of elements of the case, some contestedthacs agreed between defence
and prosecution. Consequently, we need to probéhwhthe court explored the
possibility of multiple meanings of phenomena.

Instead of a reading aflence that gave it a meaning that could accorthwie

power relations between Zuma and the complainamtna and the judge deployed
well-worn stereotypes of what one expects a woraatotwhen she is raped. No
credence was given to the sense of shock that ¢ineaw may have experienced at the
idea of sex with a man of Zuma’s age and the wayhich they had encountered one
another from her childhood, as a comrade and cqraeary of her late father. Even

if we are to accept the court’s version that thegiainant’'s use of the wordalume
(meaning uncle) did not accord with their actuétienship, one has to give some
weight to the degree of deference that was likelge shown to a much older person
with a history of friendship and comradeship witr kate father.

The judge —and his kindred spirit Zuma- assumetatmerson who felt violated
would necessarily have the capacity to act. It alas presumed that she could seek
refuge by calling Zuma’s daughter (who expressedlility to the complainant in her

" Thus the Katyusha rockets developed by the forn&8R (and later used by the Cubans against the
South African Defence Force [SADF] of the apartheigime), which propelled a succession of rockets
at high speed were known as ‘Stalin’s organ’. See ¥ktten, 2007, p.439)

11



court testimon}f) and from a policeman outside —for whom most pedgél some
degree of ambiguity. It must not be assumed tieestablishment of democracy has
created an instantaneous confidence in the pamengst black people, or that the
culture of the police has been totally transformdtis beyond the scope of this paper
to provide examples that show continuities (as agliuptures) with the past.

According to the judge, if the woman had been regiexicould have ‘screamed the
house down’. But if she was not expecting the typattention bestowed on her by a
naked and much older man, could she not have taratyped by shock and fear? It
does not seem to have been considered within #teref possibility by the judge.
There is a stereotypical pattern of behaviour wisdhttributed to those who
experience rape. They are expected to do X antbrdui Y. That the assumptions
used by the court and defence fly in the face ohdes of research into rape (See, for
example, Bryson, 1999, Abbott and Wallace, 1998dcébove), was not adequately
challenged by the prosecution, a prosecution #faZlma’s appeal to and
interpretation of Zulu culture completely unchatied. (But see Gasa, 2006, for such
a challenge in a newspaper article and Seruma@s, @0 the web.).

A better- equipped prosecution would have challdriggema’s pronouncements on
what is expected of a Zulu man when he perceiwesman as being ‘aroused’,
whether he should have adopted that reading andiene are variations within Zulu
culture over how a man of his age and in his mosghould have reacted. But the
prosecution was content to leave Zuma as the axeluspository of Zulu culture.
The importance of that silence is that it did nodlienge notions that are deeply
antagonistic to the freedom of women to decide wiinay want and that this should
not be left to be the exclusive interpretation ofian, in this case in a much more
powerful position. (Gqola, 2006)

Models of masculinity drawn on within the ANC

At one point in Shakespeard¥éacbeth when Macbeth appears to be hesitant about
killing the king, Lady Macbeth asks, ‘Are you a mdarT his willingness to violate, to
kill, to wound, to maim has often been conceivedistory as part of the
characteristics of manhood.

The notion of what is expected of a man was a naotis undercurrent in the trial

and its surroundings. It has to be admitted that @f the Zuma rape saga, that is, the
manifestations within and beyond the court roomlzaexplained by some of the
traditions that have influenced the formation osmdinities within the ANC. This

is not to suggest that notions of masculinity wittie ANC are uniform and
unconditional. What formed masculinities withietANC derived from more than
one source and that qualified the extent to whioh @r other tendency would become
a dominant influence. Also the models of manhoadn®lified by different leaders
provided different images of what would be wortlopduct. (Suttner, 2005a, 2007a).
Finally, and very importantly, the ANC and MK (thbbreviation used to describe the
ANC'’s guerrilla army uMkhonto we Sizwe, the Spehthe Nation) were not only
male organisations and the emergence of womemasaity, but still in substantial

2 The judgment reports that Zuma’s daughter Dudueséfied that she had taken a dislike to the
complainant, believing that she was one of the peshtewould approach her father for money. (Sv
Zuma).
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numbers was also a constraint on the developmenoleint masculinities. (Suttner,
2005a, 2007a)

Nevertheless, one of the traditions that inform &d the ANC in general is a
continuation of a warrior tradition of resistanBg. definition that includes a
readiness to deploy violence where necessary diness to die but also a capacity to
wound or kill. While that tradition, consideredstarically and universally, embraces
a number of elements, one of the aspects of aavdradition is that booty is seized,
that spoils of war are taken, and that rape sonestioccurs. Thus Keeley (1996),
writing generally of a variety of precolonial sawgs, argues that the

capture of women was one of the spoils of victang-accasionally one of
the primary aims of warfare-for many tribal warsom many societies, if
the men lost a fight, the women were subject tduwepand forced
incorporation into the captor’s society....In sitoas where ransom or
escape were not possible, the treatment of captiuveag women amounted
to rape, whether actual violence was used agdiest to enforce
cohabitation with their captors or was only imgliai their situation. (1996,
p 86)

Likewise, Cynthia Cockburn writes of more recenmtds but nevertheless providing
an element of what tends to arise universally in wa

[The rapes] were part of the generally understatesrof war, in which the
women of the routed forces are historically seeavaslable to men of the
winning side. They conveyed a message of humihaftiom the winning to
the losing men. They were a mechanism of contraray men within the
aggressive forces, exploiting negative aspectsasfomine cultures. They
aimed at destroying the enemy nations’ culture foiyeumining family
relationships. In this sense rape of women wasfallpiece with the
dynamiting of mosques and libraries. And finallye rapes were
expressions of a perennial contempt for womengatg uninhibited
expression in a time of chaos. (Cockburn, 1998,292-3).

Many people in some parts of the Eastern Capeleaeythe offspring of such
encounters. Historians speak of Khoi and San canities becoming absorbed into
Xhosa-speaking peoples. (See, for example, Harit®9, Peires, 1981, for example
at p.19). Now it may well be that a descriptidrsach a relationship is that they
were taken as wives. But the reality is that ttveye first taken captive so that the
essence of anything that followed was one elemeatfpower relationship premised
on their coercion. The sexual and other relatigpssim such a condition were by
definition, without consent, (as in slavery).
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While the warrior tradition, embraced on a dailgisan broadcasts of The ANC’s
Radio Freedom invoked heroic images of Makhahaad others, these traditions
spoke not only of military valour. Even in the eaf Makhanda, the surrounding
conflict between Ndlambe and Nggika was articulamectlation to Ndlambe’s
followers not being prepared to serve a persontiby regarded as a ‘woman’. (See
Suttner, 2005a, pp. 88-89. See also Reddy andefatgn depiction of Mbeki as
counterposed to male heroes, 2006, p 518). Comsadlyuhere is no denying that the
warrior tradition, the militaristic tradition entad not only heroic acts but also many
cases of abuse and power over women including domriage to a member of a
more powerful group or outright rape, without sacimarriage. While the latter case
is named as rape, the case of marriage amountbed same thing where it resulted
from victory in war. The object here is not todground rape or abuse within the
notion of being a warrior, but merely to indicatattit is one of the potential
outcomes of the phenomenon and one of the traitathy in certain circumstances
be manifested when a person acted as a warriar @isaldier (as is the case in many
parts of the world at this very moment. See eagkBurn, 1998).

While Chris Hani introduced regulations to preveotver of rank overriding the
innocence of young female recruits, some commardidrstill use their power to
access women. (See Suttner, 2005, 2007a, Magtik&, p. 367.). Thus Mashike
records an interview with a former MK female soidie

When | remember my first three years in exile dlféke crying because | had
sexual intercourse with more than 20 MK commandeatso saw this
happening to other young female comrades who jdiikédn the 1970s and
1980s. The female comrades were used as sesstawudf a young male
comrade was found having an affair with a femalamsale, he was punished,
in some cases killed. The killing would be justifiey arguing that the
comrade was an enemy agent. All these affect mebemause every time |
see those young girls who work in offices they tyrack bad memories. |
always think that they found their jobs by expodingmselves to sexual abuse
by those in authority. (Mashike, 2007, p.367)

The experiences were therefore both affirming omeo’s rights, as recorded in
some women'’s recollections of their experiencesthadnterventions of leaders like
Hani, but also abusive. The power element tendsl&te to hierarchy. There is no
possibility of assessing this quantitatively. Bus only necessary for present
purposes to record that being a soldier and irhgré warrior tradition is to inherit a
legacy that allows for both noble deeds and als@dientialityof sexual abuse. They
are both part of the warrior tradition, in Southriéd and worldwide.

13 Makhanda, a warrior-prophet, is a heroic figuréiberation history having led an attack on the
British garrison in Grahamstown, which almost succe@dd®19. He was later being banished to
Robben Island, from where he attempted an escapdrduhed in the sea.

Radio Freedom was the illegal radio station of theCANoadcast from various independent African
states, listened to within South Africa at 7 p.mnigny supporters.
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This tradition is part of wider notions of powerdamerarchy and corresponding
deference to which the more powerful were entlfledhis is one way of reading the
overriding of silence by an interpretation of wigaéxpected of a ‘Zulu man’ in
relation to a woman who he claims to see as beiraused'.

The militaristic model of manhood continues to hawasiderable resonance because,
as indicated many cadres felt a sense of betrayahyihe ANC embarked on
negotiations. It was a sense that a mission cootithé@ completed. Given that this
trial took place some 16 or more years after nagjotis had started, militarism was
both anachronistic and even more likely to embiautl the heroic and the warped
versions of what is entailed in being a soldiea evarrior, traditions which
counterbalance one another within the ANC’s legacia fact, many of Zuma’s
supporters outside the court room, who reactedhuwsiastically to militaristic
symbolism, may themselves have been nowhere nedattiefield nor have had any
role in the liberation struggle. This is not sugimg in that it may well be that the
more disciplined, well-trained soldiers are legslly to be swept up by such emotions
in situations of high mobilisation.

Modes of solidarity with complainant/expressions obutrage

Many observers with a feminist inclination were cked at the conduct of the trial.
(See Gasa, 2006, Gqgola, 2006, Vetten, 2007, Lud2@g6, Serumaga, 2006, Ndashe,
2006, Naylor, 2006). That it was a court casdisgts on what could be said and
done, given theub judiceand other rules (although many appear to haverégho
these in media contributions). Even beyond thaguat case has to make findings
within a limited parameter, called the ‘facts iaus.” There is no place in a court
case to fully explore violations within violatiorfey example, how the defence
acquired an unpublished manuscript of the compidjraetailing childhood abuse,
who the women were who intervened on Zuma’s begiraif to the trial to try to have
charges dropped and precisely how they were coed&dth him, and similar
matters.

Given that it was a case where a person claimédyie been raped it also required
great sensitivity and actions that did nothingntréase her sense of disempowerment
or violation, a belief that was compounded by thigamny type offensive launched by
the defence and the type of evidence that was(l8dsa, 2006)

Three organisations concerned with abuse of woroegl to enter the trial @snici
curiaefriends of the court, in order to highlight sonfette problems raised by a
criminal law that disadvantaged the complainant.oie level and considered
abstractly, the motivation for such action was idiei the interest of preventing
gender violence through highlighting the impacaafhaic elements of the law. The
organisations, through their intervention, wereiagrto remedy certain deficiencies,
which they correctly identified in the mode of peoation and its failure to rebut the
basis of Zuma’s defence. One cannot object tb thmefact, if it had been possible to
strengthen the prosecution, to provide it withtyme of skills and understandings that

14 Events surrounding the current trial of the Isrpadisident for rape and other forms of sexual abuse
suggest a sense of entittement amongst senior militaryand others.
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were needed, a different judgment may have beahtbaesist, or at least the picture
before the court would have been more complex thanwhich was presented.

By seeking to enter a legal contest, which is unelsg trying to present expertise of
a kind that was not being heard, a public senaamntribution to democracy and
against gender violence would be performed. Thecymles that motivated the three
organisations cannot be questioned. In fact they weiseworthy and held exciting
possibilities. But the organisations were not Bngethe Constitutional Court where
there was no affected individual present or persba would see herself potentially
or actually prejudiced by their actions. There wasndividual who already testified
to a violation of her rights, to actions taken with her consent. The praiseworthy
contribution towards protectimgpe survivors in generaghad to interact with the
wishes of theperson who was immediately affected by the way sasés and this
case in particular was conducted\nd the complainant made it clear tehe did not
want this intervention and the organisations coneer were well aware of thid.iesl
Gerntholtz. Director of Tshwaranang Legal Advoca@msntre, in her founding
Affidavit admits:

| have attempted to contact the complainant byisrsder to ascertain
her position regarding this application. It app&&em information
conveyed to me via an intermediary) that she doésupport this
application, despite her having previously perdgranveyed her
support of the application to me. (Paragraph 28n8mg Affidavit,
reprinted on Tshwaranang website)

Gerntholtz says no more on this failure of the claimant to agree. There is no
indication that it was necessary to be swayed byfiposition of the complainant or
to even explain why that should be brushed aside organisations went ahead on
the basis that there was a larger picture thatldhwat have been lost. Given that
they were acting in a case of a person who claitmatdshe had been forced to have
sex against her will, one might have thought itessary to give more thought to her
wishes, her desire not to have her own feelingsrmden, albeit for an important
cause. lItis possible to see, in practice, a pegben of a similar principle of
overriding what this individual wanted for what wen an abstract sense,
praiseworthy intentions. These intentions hadetanplemented against the will of
the person most affected at that point in timeousithone not ask whether the
organisations concerned could not have respeceedighes of the human being who
complained of being violated and raised their catgly valid arguments on another
occasion? Then the complainant would not have badermined and overridden
again (or allegedly so if one accepts the verdithe Zuma case judgment), thus
further disempowering her as a human being.

The intervention is reviewed some time later, Bugtill seen purely as one where
activists questioned the law applicable and chgbeithe idea of objective justice.
(Vetten Interview, 2006, on Tshwaranang legal actientre, website.). One may ask
whether the individual complainant and her wishesenf no concern, and whether
ignoring these does not constitute a violatiorhe intervention appears to require
some introspection and some consideration of thélicbng choices which they
decided to ignore and the person whose wishesdtased. It needs to be asked
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whether concern for an overriding principle carekpressed while ignoring a
concrete individual meant to be protected. Cletdrdt has consciously been ignored
as a factor necessary to consider.

Certainly the three organisations possessed egpavtiich would have been valuable
to air in the court, but overriding the complainbg@ves the impression that her
understanding/feelings were considered of limitatle. She appears to have been
considered ignorant of the wider picture and consatly her opinions were in the
final analysis not decisive. This appears téheemeaning that must be given to
their not reflecting on what it meant to overrideavthe complainant wanted.

It is important that our valid concerns for a peshlin general do not lead to action
that may be experienced by the person who has godeibattering as a further
violation. Insensitivity to this is another form efasure, silencing the voice of an
individual for whose interests the interventiorsasd to be sparked. It is another
form of unequal power, in this case the supposeentise ignoring the
understandings of the survivor whose reasons fposifion are not known and need,
even though the reasons are not known to us- embmportant element in deciding
whether or not and what type of action to take.

Zuma trial-setback for gender equality and democraic debate

From what has been described it can be seen thaape trial of Jacob Zuma
represented a setback for gender equality. krnecvery clear that whatever may be
in the constitution does not necessarily residaiwithe consciousness of very many
members of the ANC/SACP and COSATU or others whoecaut in support of
Zuma. It was their right to support Zuma, but thedes of expression of support,
often undermined the rights of rape complainantsl @eversed the roles of
complainant and accused in the sense that it veasaimplainant that appeared to be
on trial and the personal demeanour and other l@inaV patterns of the complainant
but not the accused were put under the spotligie. argument is not for unnecessary
scrutiny of the accused, beyond what is requireghfwposes of the case. But the
way in which the complainant was scrutinised anaratterised in and outside court,
including within the media, created an image oéespn who was unstable, who
acted in a manner that signalled a willingnessatweelsex and therefore ‘asked for it'.

What happened in the Zuma case is replicated iareqces of rape trials throughout
the world, but there was an additional power dinf@msn that Zuma has held
positions of power and still does and has a disisiged record in the liberation
struggle. He was consequently able to mobilisgeripn a way that an ordinary
citizen could not have done and certainly was ntitiwthe powers of the
complainant, who in any case was known as ‘Khwazd could not rally support in
her own name. Itis uncomfortable to speculatether or not the power that Zuma
commanded could have influenced the way in whiehnieanings of the trial have
been read and whether an impression is not crégtedluch of the media coverage
that such a person can only be charged with sucime through ill will. (See Reddy
and Potgieter, 2006).

The trial also represented a setback for demoatatiate. Many of the divisions and
struggles over elections in the ANC have surroursiggport or otherwise for Zuma.
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Attempts to question uncritical public support whimplicitly condoned his conduct
in the rape trial, have led to shutting down ratha@n engagement in debate. That

this happens within or emanated from the SACP o8£TJ or sections of the ANC
is not purely of concern to those organisationsbse they represent the dominant
forces in the consolidation of democracy at thisipof time.

It is best that we treat this trial as a warningiagt complacency, though the
expulsion from the organisation of Mbulelo GoniveeGhief Whip of the ANC in
parliament for sexual harassment is a possibledigime determination of many ANC
cadres to safeguard women against gender oppression

Finally, it is important to reiterate that, whiledicating that a right of access to
women'’s bodies is part of a warrior tradition shioy ANC soldiers, this is in no
sense an element of that tradition that is acteblyosll who have been liberation
soldiers. Itis merely mentioned to explain pdrthe reasons for explaining how
such a predisposition may be rooted within the ggpees of the past and acted on
by some.

At another level some of the events that unfolaethé court and afterwards dented
the credibility, nationally and internationally 8buth Africa’s democracy. Zuma’s
claim that he took a shower to prevent contradtiig/Aids after having unprotected
sex with a HIV positive woman, evoked ridicule amdened the circle of individuals
whose utterances lend themselves to scepticisnmt &wuih African political
sophistication and the stabilisation of its dembcrgains.
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