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Theory, practice . . . reality? (Reflections of a legal scholar)

It is trite that law as dealt with by scholars in theory and by judges and legal practitioners in practice (can) fruitfully interact in various ways.  However, an exact (and “desired”) depiction of this interaction is contentious – especially when the theoretical education/training of law students at university is considered in relation to the “demands of practice”.  It is by and large assumed that university education must be designed to equip law students with knowledge and skills that will enable them to negotiate “real law” in practice.

My hypothesis is that “law in practice” and “law in reality” are not synonyms.  Neither theory nor practice can adequately capture and/or control “legal reality”.  Theory and practice are at best both legitimate strategic approximations of (legal) reality – for different purposes.  I intend illustrating this proposition by comparing the judgements in two South African constitutional cases:  Soobramoney v Minister of Health, KwaZulu-Natal 1997 (12) BCLR 1696 (1998 (1) SA 765) (CC) and Du Plooy v Minister of Correctional Services and Others [2004] 3 All S.A. 613 (T).

The two quotes below will significantly guide the development of my argument(s):

“The greater a person's abstractness, the greater his or her ability to consider alternatives.  As an individual progresses toward greater abstractness, he or she orders the world in a more relativistic, less stereotypic fashion.  Abstract conceptual structure is associated with creativity, greater stress tolerance, flexibility and a broader spectrum of coping behaviours.  The most abstract person usually requires a less structured environment, prefers tasks with greater complexity and is better able to shift behaviour from one type of task demand to another as a situation is altered.”  (KR Howey and RH Bents  Towards meeting the Needs of the Beginning Teacher (1979) Midwest Teacher Corps Network and University of Minnesota/St Paul Schools Teacher Corp Project 124).

“Albei [regsteorie en regspraktyk] het mekaar nodig en die reg het albei nodig.  Vervlak die een, dan vervlugtig die ander.  Die asemnood van die een, versmoor die ander.  Wie hom blindstaar op die behoeftes van slegs die een, word tegelyk blind vir die tersaaklikheid van die ander.”  (Lourens M du Plessis Regsteorie in Praktyk, Regspraktyk in Teorie en Regsopleiding (1981) Potchefstroom Wetenskaplike Bydraes van die PU vir CHO Reeks H:  Inougurele Rede nr 80 18). 

